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RECISION

FIiLE: B-190568 DAT®E: October 24, 1978

MATTER OF: Ppacific Contractors, Inc.

CIGEST:

Contracting officer acted reasonably in affording
bidders less than one day to cqonsider the effact
of an amendment to an IFB when the amendment

was not complex, all bidders were local firms,
and no bidder (including the protester;, objected
prior to bid opening to its being held as
scheduled,

pacific Contractors, Inc. (Pacific) has protested
the award of a contract by the Department of the Army,
Fort Clayton, Canal Zone. tThe specific basis orf the
protest ig that the Army issued an amendment to
solicitation No. DAUF71-7 /7-B-0104 _fo close to the time
set. for bid opening the't prospectiVe bidders had
ingufficient opportunity to consider the amendment's
impact on their bids.

The essential facts of the- case are not in dispute.
The solicitation was issued on August 18, 1977 and
requested bida for painting various oujldzngs in the
Pacific (Lot I) and Atlantic (Lot II) areas of the
Cahal;Zone. . Lot I was dividéd into Itemsg000l through
0005 and Lot IT 'into Items 0006 throuch 0009. Amend-
ment 9002, issued on September 8, 1977, added, inter
alia, option item 0010 consistiilg of buxldings located
at Corozal to Lot II (Atlantic Area). Corozal, however,
iz on the Pacific side of the Canal Zone and, more
logically, should have been added as an option to Lot
I. Amendment 0003, issued September 15, 1977, made
some specification changes and set the bid opening date
as September 23, 1977 at 10:00 A.M.

. At _sometime before 3: 30 P.M. on September 22, 1977,
two proapective bidders informed the contracting officer
that option Item 0010 (Corozal) should be evaluated with
Lot I covering the Pacific Area and not, as the face of
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the solicitation indicated, wiith Lot II. The contract-
ing officer had previously ditermined that. no bidders
other then those firms presently doing busincss in

the Canal Zone would be submitting bids. On the
strength of that determination, he attempted to contact
all prospective bidders by telephoue to inform them
that Corozal would be evaluated with respect to Lot

I and not Lot II. He rcached three out of the five
ultimate bidders. HRe did not reach Pacific, because
Pacific was no longer at the telephone number listed

on its Bidders List application form.

At 4:30 P.M. un the same day the contracting
officer determined in writing that an amendment was
to be issued and that "in view of consengus of opinion
among prospective bhidders, * * * an extension of bid
opening is not required.”

By the next morning, the bid opening date, the
contracting officer haa prepared Amendment 0004 and
began reading it over the telephone by 7:30 A.M., to the
prospective bhidders. This continued until 9:00 A.M.
when all prospective bidders but Pacific had been
reached by telephone or had read the amendment at the
procuring activity's offices.

Between 9:C0 A.M. and 9:50 A.M. Pacific's represen-
tative arrived for the bid opening. The record
indicates that he was given the opportunity to read
the amendment, but there is no indication that before
bid opening he expressly protested any award of a
contract if it were made under the provisions of amend-
ment 0004. On September 26, 1977, Pacific protested
to the agency any award whicn: recognxzed the validity
of Amendment 0004, because that amendment effectively
displaced Pacific as the low hidder for Lot I. Award
was made on September 27, 1977.

It is Pacific's position, essentially, that the
Army violated Armed Services Procurement Regulation
(ASPR) (now Defense Acquisition Regulation (DAR))
§ 2-208(c) (1977 ed.), which states that:

*(c) Any information given to a prospective
bidder concerning an irvitation for bids
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shall be furnished promptly to all other
prospective bidders, as an amendment to
the invitation, whether or not a pre-bid
conference is held, if such information is
necessary to the bidders in submitting bids
on the invitation or if the lack of such
information would pe prejudicial to unin-
formed bidders. No award shall be made on
the invitation unless sich amendment has
been issued in sufficient time to permit
all prospective bidders to consider such
information in subaitting or modifying
thelir bids.”

The. Army's positiocn is that "the information was
not material, becanse. it merely restated the obvious
fact that Corozal is ‘on the Pacific side of the Canal
Zone and, theérefore, more properly to be evaluategd
in Lot I rather than Lot II. THus, the contracting.
of.ficer concluded that the amendment could not affect
bid prices, which,’ according to the contracting office.,

4as, borne out by the fact that none of the bidders

changed its price fer Item 0010. In this regard Pacific
has consistently maintained that it would have incurred
higher ‘costs in performing the Corozal work under

the solicitation as originally structuréd.than it would
under the amended solicitation. Thus the: ‘pacties differ
as to whether the amendment was sufficiently material

80 as to impose the duties set forth in ASPR/TAR § 2-
208(¢c). However, we need not decide that issie in view
of our conclusion, discussed below, that thert was
adequate time for consideration of the amendment.

The record shows that Pacific's president was
notified of the amendment upon his arrival at Fort
Clayton during the hour pr1or to bid opening. He did

44444

during which the bidx were belng opened ‘and .tabulatéd,
although he ‘now claims that the amendment had a $6,000
impact upon his''price of $27,600 for the Corozal work.
Pacific alleges that had it been afforded more time
to consider the amendment it could have reduced its
bid upon the Corozal items by $6,000, or 22 percent.
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This fiqure represents the cost of an additional
foreman and the rental of an additional truck plus
gasoline for *he term of the contract.

The buildings to be painted under this cortract
are located in two distinct groups at opposite ends
of the Panama Canal approximately 40 miles apart.

As originally issued the 1FB included Fort Clayton,
Curundu, Fort Kobbe, Albrook and PAD Area and Forc
Amador -- all on cthe Pacific side -- in Lot I. Fct
Davin, Fort Gulick, Coco Solo and Fort Sherman -~
all ¢n the Atluantic side ~- were in Lot IXI. Corozal
is_on the Pacific sicle within a few miles of the
installations in Lot I; its inclusion by Amendment
0002 in Lot Il was by mistake :ind had no logical
explanation. Under these circumstances, and in view
of the impact which this erronesocus amendment is now
alleged to have had ujion Pacific's bid, we believe
it unreasonable of Pacific not to have guestioned it
wher, formulating its bid.

When the error was brought to the con;rieting
officer's attention by other bidders, he iinmediately
sought to rectify it by a simple amendment' which the
contracting officer was able to furnish four-£ifths
of..the bidders (all lncal firms) suifi*iently in
advance of the bid cpening that it appears to have
caused 1o dlfficult}lfor them. [The last firm to be
notified of the ameniment.was Paﬁific, and it aopears
that this resulted from Pacific's failure to provide
Fort Clayton with a current telephone number. Even
Pacific was advised cf thelamendment sometime during
the hbur preceding bid opzning. Nc¢ bidder, including
pacific, objected priiur to the biad opening to its
being held as scheduled, Under these circumstances,
we believe the contiractine ‘Ufficer acted reasonably
in not postponing the bid opening.

Pacific's protest is therefore denied.

5,

For The Comptroller General
of the United States
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